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DETAILED ACTION 

1 . This is a Non-Final Office Action in response to the Application filed January 8, 
2002. Claims 1-20 are pending. 

Double Patenting 

2. The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the . 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 1 .321 (d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 
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Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

Claims 1-20 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable overclaims 1-2, 4-9, 11-15 
and 17-20 of copending Application No. 10042416. 

This is a provisional obviousness-type double patenting rejection because the 
conflicting claims have not in fact been patented. 

3. The subject matter claimed in the instant application is fully disclosed in the 
referenced copending application and would be covered by any patent granted on that 
copending application since the referenced copending application and the instant 
application are claiming common subject matter, as follows: 

Claims 1, 8 and 14 of application 10042415 lists human resources, whereas 
claims 1, 8 and 14 of application 10042416 list employees. An employee is an example 
of a human resource. 

Claims 2, 9 and 15 of application 10042415 list employee data records, whereas 
claims 2, 9 and 15 of application 10042416 list data records. The terms are both types 
of data records. 

Claims 3 and 16 of application 10042415 list skill level, whereas claims 4, 1 1 and 
17 of application 10042416 list low skill evaluation. A skill evaluation would produce a 
skill level value. 
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Claims 4, 10, 17, 6, 12 and 19 of application 10042415 list template and surplus 
group of employees and criteria, whereas claims 5, 12 and 18 of application 10042416 
lists surplus employees' data records and skill group. The data records are deemed 
equivalent to a template as they perform an identical function in substantially the same 
manner with substantially the same results. The skill group is a criteria for comparison. 

Claims 5, 11 and 18 of application 10042415 list changing surplus employee data 
records to non-surplus based on an identification, whereas claims 7, 13 and 20 of 
application 10042416 list modifying the group of surplus employees based on the 
assessment. The identification is based on a comparison between surplus and non- 
surplus records which is equivalent to the assessment which is also based on a 
comparison surplus to non-surplus records. 

Claims 7, 13 and 20 of application 10042415 lists local national and state laws, 
whereas claims 6 and 19 of application 10042416 lists applicable laws. The terms state, 
local and national are all types of applicable laws. 

Claim Rejections - 35 USC § 102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

5. Claims 1, 3-6, 8, 10-12, 14, and 16-19 are rejected under 35 U.S.C. 102(b) as 
being anticipated by US Office of Personnel Management (OPM), Restructuring 
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Information Handbook Module 3, Reduction in Force (June 1998) (referred to herein 
after as OPM). 

As per claims 1, 8 and 14, OPM teaches receiving a skill group identifier (See 
page 1 1 , section 5 where the competitive levels are based upon similarity of grade, 
duties, qualifications etc. Each of these would be a skill group identifier.); retrieving data 
records for a plurality of employees, wherein each data record includes the skill group 
identifier and an evaluation (See page 14, section d, where performance ratings are 
provided. A performance rating is equivalent to an evaluation as it performs an identical 
function in substantially the same manner with effectively the same results); comparing 
the retrieved data records based upon the corresponding evaluations (See page 12, 
section 6, where the name of each employee is listed on the retention register in order 
of standing. The employees are compared according to the retention value, where they 
are subsequently listed in order.); and identifying one or more surplus employees based 
upon the comparisons (See page 1 5, section 8, where employees are released from the 
retention register in the inverse order of their standing (ie lowest standing is released 
first) for reduction in force. If the employee is not retained then they are deemed to be 
equivalent to being surplus as it performs an identical function in substantially the same 
manner with effectively the same results.). 

As per claims 3 and 16, OPM teaches identifying the evaluation as a low skill 
evaluation (See page 1 1 , section 5, where the evaluations cover all aspects including 
qualifications and a rating is provided for each category); and checking whether the 
employee's data record includes one or more positive employment factors, wherein at 
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least one of the positive employment factors is selected from the group consisting of a 
top contributor indicator, a stock option award, a significant salary increase, a critical 
skill identifier, and a promotion identifier (See page 14, section d, where the past 
performance reviews are evaluated and various credits are given for various levels of 
performance. "Outstanding" performances meriting more credit than "exceeds fully 
successful" etc. where these would constitute a top contributor indicator. ). 

As per claims 4, 6, 10, 12, 17 and 19, OPM teaches assessing the surplus 
employees' data records with one or more corporate surplus guidelines (The OPM 
Restructuring Information Handbook is to be used as a guide when reduction in 
workforce situations arise); assessing each of the surplus employees' evaluations to 
other employee evaluations having the same skill group (See page 1 1 , section 5 where 
the competitive levels are based upon similarity of grade, duties, qualifications etc. Each 
of these would be a skill group identifier and given a retention value. See page 12, 
section 6, where the name of each employee is listed on the retention register in order 
of standing. The employees are compared according to the retention value, where they 
are subsequently listed in order.); and rejecting one or more of the surplus employee 
identifications based upon one of the assessments (See page 10, section f, where in 
lieu of reduction in force (RIF) the agency may reassign an employee to another 
position. This is equivalent to rejecting one as a surplus employee as it performs an 
identical function in substantially the same manner with substantially the same results.). 

As per claims 5, 11 and 18, OPM teaches comparing the surplus employees' 
data records with data records corresponding to non-surplus employees (See page 12, 
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section 6, where the name of each employee is listed on the retention register in order 
of standing. The employees are compared according to the retention value, where they 
are subsequently listed in order. See page 15, section 8, where employees are released 
from the retention register in the inverse order of their standing (ie lowest standing is 
released first) for reduction in force. If the employee is not retained then they are 
deemed to be equivalent to being surplus as it performs an identical function in 
substantially the same manner with substantially the same results); creating one or 
more statistical analyses based on the comparison, wherein the statistical analyses 
include one or more protected employment factors (See page 13 where tenure groups 
are made and veteran's preference subgroups are made); assessing the statistical 
analyses using one or more applicable laws (See page 13 where the Dual 
Compensation Act of 1964 is used to qualify veteran status); and modifying the group of 
identified surplus employees based on the assessment (See page 13 where there is an 
assessment made as to whether or not the employee qualifies for protection under the 
veteran status if they meet the listed criteria of combat-incurred disability or injury, years 
of service, length of service etc). 



Claim Rejections - 35 USC § 103 



6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
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invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

7. Claims 2, 9 and 15 are rejected under 35 U.S.C. 103(a) as being unpatentable 

over US Office of Personnel Management (OPM), Restructuring Information Handbook 

Module 3, Reduction in Force (June 1998) (referred to herein after as OPM) in view of 

"IT confidential" by John Soat, InformationWeek, July 9, 2001. 

As per claims 2, 9 and 15, OPM teaches sorting the retrieved data records based 

on the corresponding evaluations (See page 12, section 6, where the name of each 

employee is listed on the retention register in order of standing. The names are sorted 

according to retention value.); selecting the surplus number of employees from the 

lower end of the sorted data records (See page 15, section 8, where employees are 

released from the retention register in the inverse order of their standing (ie lowest 

standing is released first) for reduction in force. If the employee is not retained then they 

are deemed to be equivalent to being surplus as it performs an identical function in 

substantially the same manner with substantially the same results). OPM does not 

explicitly teach using a percentage to determine the surplus number. Soat teaches that 

it is known to retrieve a surplus percentage corresponding to the skill group identifier; 

multiplying the surplus percentage by the number of retrieved data records creating a 

surplus number (See paragraphs 4-5, where routine house cleaning consists of taking 

stock of the skill base and phasing out those not in demand. The management 

consulting unit reduced 9% of the workforce from this unit, or 400 people.) Soat is an 

analogous art as it also teaches about surplus employees. Therefore it would have been 

obvious to one or ordinary skill in the art at the time of the invention to modify the 
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surplus employee system of OPM with the percentage feature of Soat to provide a more 
user-friendly method of calculating the surplus number. 

8. Claims 7, 13 and 20 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over OPM. 

As per claims 7, 13 and 20, OPM teaches reviewing each of the surplus 
employees' data records using one or more applicable laws (See page 9, section 1 : 
OPM guidelines are part of the Code of Federal Regulations 5 CFR 351 which is based 
upon federal law.). OPM does not explicitly teach determining an additional 
compensation amount for one or more of the surplus employees based on the 
applicable laws; and adding the additional compensation to a severance amount 
corresponding to the surplus employees. Official notice is taken that it is old and well 
known to provide a severance package to employees that are separated from a 
company which would include any separate monies associated with years of service 
etc. Therefore it would have been obvious to one of ordinary skill in the art at the time of 
the invention to providea severance package to separated employees to provide a 
means of compensating the employee for past service. 

Conclusion 

9. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. The following art also teaches employee management: Calderaro 
et al (US 2003/0004790), Calderaro et al (US 2003/0004789), Williams et al (US 
6,618,734), Fethe (US 5,926,794), Dirksen et al (US 6,853,975), Havens (US 
5,909,669), "Reduction in grade and removal based on unacceptable performance", 5 
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CFR Part 432, February 23, 1987; "National Institute of Standards and Technology", 
Alternative Personnel Management System, Federal Register, October 21, 1997, v62, 
n203; and "Department of the Navy, Human Resources Implementation Guide" by Betty 
Welch, Department of the Navy Performance Management Programs, October 1, 1997. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Linda Krisciunas whose telephone number is 571-272- 
6931 . The examiner can normally be reached on Monday through Friday, 6:30 am to 
3:00 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tariq Hafiz can be reached on 571-272-6729. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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PRIMARY EXAMINER 





